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LAW REFORM COMMISSION OF WESTERN AUSTRALIA — 
“PROVISIONAL DAMAGES AND DAMAGES FOR GRATUITOUS SERVICES” 

Statement by Attorney General 
HON MICHAEL MISCHIN (North Metropolitan — Attorney General) [5.08 pm] — by leave: Pursuant to 
section 11(7) of the Law Reform Commission Act 1972 (WA), I am pleased to table the Law Reform 
Commission of Western Australia’s final report on project 106 “Provisional Damages and Damages for 
Gratuitous Services”, dated June 2016. 
In May 2014, I directed the commission to enquire into compensation regimes on two areas: whether the 
once-and-for-all rule under the common law should be modified through the introduction of provisional 
damages; and, whether a specific head of damages for the value of gratuitous services—domestic or otherwise—
formerly provided by the plaintiff to others should be introduced. The referral was prompted by the recognition 
of the impact that asbestos has had on the health of Western Australians, the compensation claims that have 
come before the courts and a private member’s Asbestos Diseases Compensation Bill 2013. 
In November 2015, and after targeted consultations, the commission released a discussion paper that set out 
a number of options. In that paper the commission proposed that the once-and-for-all rule should be modified in 
Western Australia through the introduction of a provisional damages regime in specific circumstances. However, 
the commission had not reached a preliminary view at that stage about whether compensation for the loss of 
gratuitous services should be introduced. The commission sought submissions from interested parties and 
undertook a series of further consultation with stakeholders. The commission received 25 submissions from 
stakeholders, including groups representing asbestos sufferers, trade unions, relevant industry companies, 
insurance companies, members of Parliament, and members of the judiciary and the legal profession. Based on 
its research and enquiries, the commission has recommended that the once-and-for-all rule be modified in 
Western Australia through the introduction of a provisional damages regime and that damages for gratuitous 
services which a plaintiff can no longer provide to others be introduced in Western Australia in the manner 
outlined in its report. 
However, the commission considered that although this reform is desirable, it is also likely to have serious 
economic consequences. The commission thus recommended that a broad economic analysis first be undertaken. 
The commission recommended that the government of Western Australia assess the financial implications of the 
recommendations while finding that the proposed reforms should be implemented unless the costs are 
determined to substantially outweigh the benefits. As recommended by the commission, this economic analysis 
is required before the government can take a final position on the Asbestos Diseases Compensation Bill or on 
any legislation that may be required to implement the commission’s other recommendations. 
The commission also highlighted that the proposed reforms, when they relate to asbestos-related diseases, may 
have impact upon the Asbestos Injury Compensation Fund. The AICF is a special purpose company that was 
formed through agreements reached between James Hardie Industries and the government of New South Wales 
to pay the compensation liabilities of the James Hardie group of companies, which had been found liable for 
some asbestos-related diseases. Clause 13(4) of the funding agreement makes provision for the situation in 
which any state government, not just New South Wales, enacts legislation that has the effect of increasing the 
amounts payable under the funding agreement. The Law Reform Commission noted that the proposed reform to 
the “once and for all” rule with respect to asbestos disease sufferers may trigger clause 13(4), and noted that the 
financial implications of this for Western Australia are unknown. The Asbestos Diseases Compensation Bill 
could equally be a trigger. 
The Western Australian Department of Treasury has been involved in negotiations and agreements to share the 
default risk on a loan that is currently being made available to the AICF by the NSW government and I, with 
support from the Treasurer, have already opened discussions with representatives of the New South Wales 
government on the likely impact of the commission’s recommendations. The government agrees in principle 
with the commission’s recommendations and will complete the economic analysis proposed by the commission 
and the discussions with the NSW government as a matter of priority. In the meantime, I table the report and 
thank the commission and all those involved for the time and effort they have contributed to this project. 
[See paper 4805.] 
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